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AMENDED SECOND BRIEF ON CROSS-APPEAL

INTRODUCTION

Plaintiff brought this action against Timothy C. Rote, Northwest Direct
Teleservices, Inc. (NDT) and other corporate defendants, alleging that NDT and
the corporate defendants retaliated against plaintiff under ORS 659A.030(1)(f), and
that Rote, individually, aided and abetted NDT and the corporate defendants under
ORS 659A.030(1)(g). The corporate defendants defaulted and the claims against
Rote proceeded to trial. A jury returned a verdict against Rote in the amount of
$1,000,000. The district court granted Rote's post-trial motion to reduce the
verdict to $500,000 pursuant to ORS 31.710(1).

In doing so, the district court ignored the plain language of the statute, which
limits application of the statue to civil actions "seeking damages arising out of
bodily injury." The legislative history does not contradict the clear intent
demonstrated from the text. Therefore, the district court's application of the statute
to this employment case, where the plaintiff sought no damages arising out of
bodily injury, contradicts the legislature's intent. Plaintiff therefore asks this Court,
on cross-appeal, to reverse the district court with instructions to modify the

judgment by reinstating the jury's full verdict.
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JURISDICTIONAL STATEMENT
In addition to the grounds identified by defendant, jurisdiction is proper

because plaintiff timely appealed. SER 1-2.

STATEMENT OF
ISSUES PRESENTED ON CROSS-APPEAL

1. Whether the noneconomic damages cap under ORS 31.710(1) applies
to this action when plaintiff did not seek damages arising out of bodily injury.

2. Whether reducing plaintiff's damages from $1,000,000 to $500,000
under ORS 31.710(1) left plaintiff without a substantial remedy in violation of
Article I, section 10, of the Oregon Constitution.

STATUTORY ADDENDUM

Pursuant to Circuit Rule 28-2.7, attached to this brief is a statutory
addendum containing the pertinent statutes at issue in this appeal and cited in this
brief, "set forth verbatim and with appropriate citation."

COUNTERSTATEMENT OF THE CASE
l. Plaintiff's Protected Activity

Plaintiff worked for defendant NDT from September 1, 2001, to November
15, 2003, as Director of IT. ER 135, 167, 1596. During his employment, plaintiff
made a complaint to the Department of Justice that NDT was engaging in illegal

over-billing of clients. ER 82-83. Following his complaint, plaintiff was
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terminated. ER 81-83, ER 163-64, 166-68.

In 2004, plaintiff brought an action against NDT in the Superior Court of
New Jersey. ER 83, 144-48. Due to an Employment Agreement between NDT
and plaintiff, the claim was arbitrated in Oregon. ER 135-43; ER 162-63. NDT
counterclaimed against plaintiff, alleging that he breached the Employment
Agreement and engaged in conversion and other actions by deleting, destroying, or
otherwise failing to return to NDT certain software programs, codes, and
applications. ER 164. NDT also counterclaimed for attorneys' fees and costs. ER
165. Expert forensic evidence was presented to support NDT's claim that plaintiff
had deleted, destroyed, or failed to return software. ER 1312-29. The arbitrator
ultimately found in plaintiff's favor. The arbitrator specifically found that plaintiff
was a credible witness. ER 162-63. Other than a claim that plaintiff owed NDT
for court reporter fees, the arbitrator denied all of NDT's counterclaims. ER 164-
66. The arbitrator concluded that NDT terminated plaintiff in retaliation for
reporting that NDT was overbilling some of their clients and awarded plaintiff
$75,375. ER 162-70.
Il.  Rote's Blog About Plaintiff's Protected Activity

On or about February 27, 2015, Rote created a blog entitled "Sitting Duck
Portland — Another Story on Arbitrator Corruption and Costs." SER 80. The blog
portrays an in-depth perspective on the arbitration between NDT and plaintiff. See

3
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generally SER 3-61, 84-87. Rote's blog focused on complaints about the
arbitration proceedings — in particular, all the ways he believed the arbitration was
corrupt and unfair and that a litigant is better off in court. ER 241, 273, 296, 298,
300, 321 366, 373.

Rote often used the terms "us" or "we" on the blog. ER 1626; SER 11. The
Sitting Duck website had approximately 89 or 90 chapters. ER 1665. Around late
2016, Rote deleted the Sitting Duck website and republished a similar blog titled
"The Explosion of Fake Whistleblowing." ER 237-599. The latter blog had 97
chapters. ER 1665.

Besides attacking the arbitration process itself, a significant portion of the
published statements on the blog contained numerous negative statements directed
at plaintiff and people associated with him. In particular, the blog contained
accusations that plaintiff filed a false complaint, fabricated evidence, breached his
contract with NDT, and sought "whistle blower type protection to save his job."
ER 238, 265-66, 269-70, 1717; SER 14, 46, 55-57. The blogs represented that
plaintiff was terminated "for a variety of performance reasons" and was "not well
educated." ER 237,380, 1625; SER 9, 12. The blogs also contained allegations
that plaintiff engaged in criminal acts, destroyed evidence, and illegally
downloaded thousands of movies and other data, including pornography and
pedophilia. ER 250-52, 261-63, 265, 305, 414-15, 422, 1625, 1641; SER 33-36,
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46, 48, 50-52, 57-61, 262, 265, 274. The blogs also posed a question whether
plaintiff disseminated pornography to others, including federal judges. SER 85.
The blogs contained additional accusations that plaintiff conspired with another
employee to set up a competing company. ER 238, 265-66, 381, 1625-26; SER 9,
12-13, 46, 57. Finally, the blogs contained negative statements about plaintiff's
fiancé and attorneys. ER 241, 258-59, 262, 289-91, 295-98, 342-46; SER 28-29,
62-63.

By the end of 2015, a Google search of plaintiff's name showed that the
Sitting Duck Website was the top search result. ER 1611, 1617; SER 80, 82.
Plaintiff's fiancé's name also appeared in those search results. ER 1617, SER 82.
Rote further publicized and disseminated the blogs through his social media
accounts, including his LinkedIn.com, Facebook, and Twitter accounts. ER 1623,
1657-63; SER 253-58, 281-97. Rote also threatened further publication: "We are
going to publish, disseminate, write our Congressional delegation, challenge our
media to critically evaluate this issue, raise the awareness and send out a million
emails." SER 93. He also announced that a screenplay based on the arbitration
was in its final stages of editing. ER 337.

The content published in the blogs took a serious tole on plaintiff. As a
result of the negative and defamatory nature of the statements in the blog, plaintiff
had to change his behavior. ER 1678. Plaintiff no longer used his real name

5
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online, used an alias, and had to anonymize himself. ER 1628-29, 1655. He could
no longer professionally network, afraid that people would believe what they read
about him. ER 1655. He explained that Rote had taken control of his reputation
and the reputation of those closest to him. ER 1650-51. He watched it affect his
family. ER 1621. He felt his identity had been taken from him. ER 1664. He was
terrified, frightened, and felt "stalked and terrorized." ER 1637, 1639, 1652.
I11. Procedural History

A.  Plaintiff's Allegations

Plaintiff brought claims against all defendants for Whistleblower
Discrimination, ORS 659A.230, and Retaliation, ORS 659A.199 and ORS
659A.030(1)(f). ER 12-14. Plaintiff also brought an aiding and abetting claim,
ORS 659A.030(1)(g), against Rote individually. ER 14-15. The district court sue
sponte dismissed plaintiff's ORS 659A.230 and ORS 659A.199 claims against all
defendants. Order, Jan. 6, 2017 (Doc #95). The ORS 659A.030(1)(f) claims
proceeded against all defendants, and the ORS 659A.030(1)(g) claim proceeded
against defendant Rote.

B.  The Corporate Defendants' Default Judgment

The corporate defendants initially were represented by counsel and filed an
answer. ER 30-36. However, their counsel ultimately withdrew. Order Granting
Motion to Withdraw or Substitute an Attorney (Doc #72). Because Rote, acting
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pro se, could not represent the corporate defendants,' the corporate defendants
defaulted on the remaining retaliation claim, ORS 659A.030(1)(f), their previous
answer was struck from the record, and judgment ultimately was entered against
them. Entry of Default (Doc #108), Order Striking Answer to
Complaint/Counterclaim (Doc #109); ER 4-5.

C. Rote's Counterclaims and Plaintiff's Special Motion to Strike
Pursuant to Oregon's Anti-SLAPP Statute, ORS 31.150

Rote proceeded in the action pro se? and filed multiple answers on his own
behalf, asserting seven counterclaims against plaintiff that sought over $11 million
in damages against plaintiff. ER 16-29; SER 363-66. Those counterclaims alleged
that plaintiff, plaintiff's counsel, and other related parties contacted the chambers of
Judges Robert E. Jones and provided information to the United States Marshall's
office about the following statement in Rote's blog, which plaintiff represented as a
threat to Judge Jones:

"The Honorable Robert E. Jones is receiving a lifetime
achievement award tomorrow night. The press will be there.

Congratulation Judge Jones. Perhaps more often than not our legacies
are not what we wanted them to be."

I 28 U.S.C. § 1654; Beam Limited Partnership v. Roller Derby Skates, Inc.,
366 F3d 972, 973-74 (9" Cir. 1993).
2 The district court noted that Rote was an "extremely sophisticated litigant."

ER 1453.
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ER 627; SER 363.

Plaintiff brought a special motion to strike pursuant to Oregon's Anti-
SLAPP Statute, ORS 31.150, against Rote's First (Defamation), Sixth (Intentional
Infliction of Emotional Distress) and Seventh (Aiding and Abetting)
Counterclaims. ER 601-613. The district court granted plaintiff's motion,
reasoning that Rote's counterclaims were subject to Oregon's anti-SLAPP
provisions because they arose out of a protected statement made in anticipation of
a proceeding authorized by law pursuant to ORS 31.150(2)(a) and defendant failed
to establish a probability on a prima facie basis that he would prevail on his
counterclaims. ER 704-719.

D. Rote's Motion to Dismiss the Plaintiff's Complaint

Rote moved to dismiss plaintiff's complaint for lack of subject-matter
jurisdiction pursuant to Rule 12(b)(1), arguing that plaintiff's claims were subject
to arbitration. ER 67-81; ER 75-77; ER 135-43. Neither Rote nor the corporate
defendants had previously moved to compel arbitration nor raised it as a defense.
See ER 20, 33 (raising the previous arbitration as a defense, but not the arbitration
agreement as a defense).’ Rote also argued that plaintiff's claims were moot,

because Rote had removed or redacted plaintiff's name from the allegedly harmful

3 Defendant Rote did previously move to dismiss plaintiff's complaint, but

voluntarily withdrew the motion. ER 47-48; 64.
8
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blog, which, according to Rote, removed any live case or controversy. ER 79-80.

The district court denied Rote's motion. ER 117-34. The court reasoned
that Rote, as a non-signatory individual to the Agreement, could not compel
arbitration and even if he could, he had waived his right to do so. ER 121-22.
Finally, the court denied Rote's mootness argument on the basis that plaintiff had
presented evidence that Rote recently had engaged in false and damaging blog
posts to plaintiff, and therefore plaintiff's claims were not moot. ER 123.

E. The Parties' Cross-Motions for Summary Judgment

Plaintiff moved for summary judgment and Rote cross-moved for summary
judgment. P1 Mot. Summ. J. (Doc #117). ER 731-766. Rote renewed his
arguments as to arbitration and mootness. ER 751, 754. Rote also argued that
plaintiff's aiding and abetting claim under ORS 659A.030(1)(g) should be
dismissed because NDT was no longer an active employer. ER 764, 1060, 1067.

The district court denied both motions. The court rejected Rote's renewed
argument arising as to arbitration, adhering to its previous ruling. ER 1108. As to
Rote's argument regarding mootness, the court denied the motion because Rote
"himself had conceded that there may still be an 'internet presence' associated with
the material [Rote] published in the blog." ER 1114. Finally, the court denied
Rote's argument as to the aiding and abetting claim, because Rote submitted "no

evidence to corroborate his statements" that NDT had not been an active company
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since 2014. ER 1114,

F.  The Trial Court's Exclusion of Forensic Evidence

Rote sought to admit Defense Exhibits 512-515 — forensic reports regarding
the content of plaintiff's employer's computer and hard-drives — as evidence that
the statements about plaintiff in Rote's blog were in fact true — including that
plaintiff downloaded pornography, deleted evidence, and reformatted hard-drives.
ER 1330-32. Plaintiff objected to the admission of these exhibits on the basis that
they were irrelevant under FRE 401, unduly prejudicial under FRE 403, and should
be excluded under principles of res judicata and collateral estoppel, because they
were offered in an attempt to relitigate matters previously litigated in the parties'
arbitration. ER 1334-37; Pl.'s Obj. to Def. Rote's Exhibits, Dec. 13, 2017 (Doc
151). The district court granted plaintiff's motion in limine. ER 1479-80.

G.  Jury Instructions

The parties proposed joint jury instructions. ER 1370-1410. Rote also
submitted amended proposed jury instructions. SER 298-304. The parties agreed
on a mitigation instruction. ER 1372; SER 300. Rote proposed a separate jury
instruction on the retaliation and aiding and abetting claims. ER 1405-09; SER
301-303. As to the retaliation instruction, the court instructed the jury on a

"substantial factor" causation standard:
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A plaintiff is "subjected to an adverse employment action because of

his participation in the protected activity" if he shows that an unlawful

motive was a substantial factor in his adverse employment action, or,

in other words that the plaintiff would have been treated differently in

the absence of the unlawful motive.

ER 1430; 1832.

Rote's alternative proposed instruction did not request a "but-for" causation
instruction, nor did he object to the retaliation instruction on the basis that it
contained a "but-for" causation standard. SER 301-02.

As to both the retaliation and aiding and abetting instructions, Rote
specifically agreed with the court that the jury instructions did not need to include
"NDT" in place of "business entities" so long as NDT was on the verdict form. ER
1795. Nonetheless, the court ultimately instructed the jury that "business entities"
as to both the elements of the retaliation and the aiding and abetting claims referred
only to NDT. ER 1830-32.

H.  The Verdict Form

The parties submitted alternative proposed verdict forms. Defendant
proposed a special verdict form that requested that the jury make a special finding
as to whether the fact that NDT was dissolved at the time of the publishing of the
blog foreclosed plaintiff's claims:

"Does the fact that the employer (NDT) was shut-down and out

of business before the blog was written foreclose the plaintiff's claims
in this case?"

11
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Def. Am. Proposed Verdict Form, Jan. 11, 2018 (Doc No. 174).

Before the court submitted the verdict form to the jury, the court asked the
parties whether they objected to the verdict form. ER 1793. Rote objected that the
term "business entities" was used in the verdict form instead of NDT. ER 1793-94.
The district court agreed to make the change that Rote requested and asked if such
change would satisfy Rote. ER 1795. Rote responded, "Yes, it will." ER 1795.
When the district court asked Rote if he had any other objections to the verdict
form, Rote stated "I do not." ER 1795. Ultimately, a general verdict form was
submitted to the jury on the question of liability:

"Has plaintiff proved by a preponderance of the evidence that

Defendant Rote aided and abetted Northwest Direct Teleservices in

retaliating against Plaintiff?"

ER 1415. The jury answered that question in the affirmative and awarded plaintiff
$1 million in damages to plaintiff.

l. Rote's Motion for a New Trial

Rote moved for a new trial pursuant to FRCP 59, arguing in part that
plaintiff's counsel engaged in misconduct through statements he made in opening
and closing arguments. ER 1259-61. Rote conceded that he did not object to the

statements at the time they were made at trial. ER 1439. The court rejected Rote's

argument, determining that plaintiff's counsel's statements could "reasonably be
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interpreted as a request by counsel to hold Defendant liable rather than a request
that the jury punish Defendant" in awarding damages and, even if they could be
interpreted as asking the jury to improperly punish Defendant, they did not
"sufficiently permeate the entire proceeding to warrant a new trial." ER 1454. The
court further held that, in light of the fact that the evidence supported the jury's
award of damages, there was no evidence that the jury was improperly influenced
by counsel's statements. ER 1455.

J. Rote's Objection to the Proposed Judgment and Motion to
Reduce the Jury's Verdict

Rote objected to plaintiff's proposed judgment and sought to reduce the
jury's verdict to $500,000 pursuant to ORS. 31.710(1). ER 1265; Def. Obj. to PL.
Form of Judg., Jan. 22 2018 (Doc 192); Def. First. Am. Objection to P1. Form of
Judg., Feb. 3, 2018 (Doc. 197). Plaintiff responded that ORS 31.710(1) does not
apply to plaintiff's claims, because the statute applies only to claims seeking
damages arising from bodily injury. Pl. Resp. to Def. Rote's 1st Am. Obj. to Pl.
Form of Judgment, Feb. 12. 2018 (Doc. 199); P1. Sur-Reply to Def. Rote's First
Am. Obj. to PL. Form of Judg. at 2-9, Feb. 26, 2018 (Doc. 210). Plaintiff further
contended that application of the cap to plaintiff's claims would violate Article I,
Section 10, of the Oregon Constitution, because it would leave plaintiff without a

substantial remedy. Pl. Sur-Reply to Def. Rote's First Am. Obj. to Pl. Form of
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Judg. at 10-13, Feb. 26, 2018 (Doc. 210). The district court rejected plaintiff's
arguments and applied ORS 31.710(1) to reduce the jury's verdict to $500,000. ER
1459-67.

SUMMARY OF ARGUMENT

Plaintiff cross-appeals from the judgment in this action on two bases: (1)
whether ORS 31.710(1) applies to civil actions that do not seek damages arising
out of bodily injury, and (2) whether application of the cap in this case violated
Article I, section 10 of the Oregon Constitution because it left plaintiff without a
substantial remedy. As to the former, a textual analysis of ORS 31.710(1)
demonstrates that the legislature intended the noneconomic damages cap to apply
only to civil actions where a party seeks "damages arising out of bodily injury."
Nothing in the legislative history contradicts the clear intent in the text of the
statute. Because plaintiff did not seek damages arising out of bodily injury, the
district court erred in applying the statute.

Even if ORS 31.710(1) applies to this action, however, its application under
these circumstances violated Article I, Section 10 of the Oregon Constitution
because it left plaintiff without a substantial remedy. The district court erred in
determining otherwise, because the district court determined that plaintiff was not
grievously injured in contradiction to Oregon Supreme Court caselaw and the

jury's determination that plaintiff was grievously injured via its significant damage
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award of $1,000,000 in noneconomic damages.

Rote raises seven issues in his appeal, most of which are not preserved and
without merit. First, the district court properly denied Rote's motion to dismiss the
complaint based on subject matter jurisdiction because Rote was a non-signatory to
the arbitration agreement and, alternatively, he waived any rights to compel
arbitration by actively litigation in federal court. The district court also properly
denied his motion to dismiss on the basis of mootness, because Rote's voluntary
offer to cease illegal conduct did not moot plaintiff's claims — particularly for past
harms. Second, Rotes' appeal of the district court's denial of a motion for summary
judgment on an issue of fact, after a final judgment has been entered after trial, is
not appealable. Third, the district court did not err in granting plaintiff's special
motion to strike under Oregon's anti-SLAPP statute without permitting Rote to
obtain additional discovery, when Rote never asked for additional discovery or any
delay in deciding the motion so he could obtain additional discovery. Fourth, the
district court properly excluded forensic evidence based on principles of collateral
estoppel and res judicata when the issues that defendant sought to introduce the
evidence for had been fully litigated in the parties' previous arbitration. Five, Rote
failed to preserve his arguments regarding the mitigation, retaliation, and aiding
and abetting jury instructions and the instructions were legally correct, nonetheless.

Six, the district court did not abuse its discretion to provide a special verdict form
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to the jury when Rote waived his rights to request the special verdict form and the
general verdict form was adequate to obtain a jury determination of the factual
issues essential to the judgment. Finally, the district court properly denied Rote's
motion for a new trial on the basis of attorney misconduct in closing arguments on
the basis that Rote failed to object to any of counsel's statements in closing, the
statements were not improper, and even if improper, Rote failed to demonstrate
that such statements so permeated the entire proceedings such that the jury was
influenced by passion and prejudice.

ARGUMENT

l. THE DISTRICT COURT ERRED IN REDUCING THE JURY'S
VERDICT PURSUANT TO ORS 31.710

As explained in plaintiff's Motion to Certify Issues to the Oregon Supreme
Court, whether ORS 31.710 applies to employment claims and other civil actions
that do not seek "damages arising out of a bodily injury" is an issue of first
impression in Oregon. Therefore, plaintiff seeks to have the first issue on cross-
appeal certified to the Oregon Supreme Court. Alternatively, plaintiff requests that

this Court reverse the district court for the reasons outlined below.

A. ORS 31.710(1) Does Not Apply to This Action, Because Plaintiff
did Not Seek ""Damages Arising Out of Bodily Injury."

The district court erred in granting defendant's objections to the proposed

form of judgment and reducing plaintiff's noneconomic damages from $1,000,000
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to $500,000 under ORS 31.710(1). As explained below, the noneconomic
damages cap under ORS 31.710(1) is applicable only to civil actions where a party
seeks "damages arising out of bodily injury." Because plaintiff did not seek
damages arising out of bodily injury, the district court erred in applying ORS
31.710 to reduce his damages.

1. The plain text of ORS 31.710(1) limits its scope to civil
actions "'seeking damages arising out of bodily injury."

ORS 31.710 provides, in relevant part:

Except for claims subject to ORS 30.260 to 30.300 and ORS

chapter 656, in any civil action seeking damages arising out of bodily

injury, including emotional injury or distress, death or property

damage of any one person including claims for loss of care, comfort,

companionship and society and loss of consortium, the amount

awarded for noneconomic damages shall not exceed $500,000.

ORS 31.710(1) (emphasis added).

In construing ORS 31.710(1), this Court's rule is to "interpret the law as
would the [Oregon] Supreme Court. Planned Parenthood of Idaho, Inc. v.
Wasden, 376 F.3d 908, 925 (9th Cir. 2004). Under Oregon rules of statutory
construction, this Court must first consider the text and context of the statute. State
v. Gaines, 346 Or. 160, 171, 206 P.3d 1042 (2009). The second step involves
considering pertinent legislative history that a party may proffer "even if the court

does not perceive an ambiguity in the statute's text, where that legislative history

appears useful to the court's analysis." Id. at 172. The third and final step involves
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statutory interpretive methodology. Id.

Here, the text of ORS 31.710(1) does not support the district court's
application of the noneconomic damages cap to plaintiff's statutory employment
claims against the defaulted corporations and Rote. The express language of ORS
31.710(1) limits its application only to civil actions "seeking damages arising out
of bodily injury." Although the statute clarifies that it applies even if the damages
arising out of such bodily injury "include emotional injury or distress, death, or
property damage," the legislature expressly made it a prerequisite that such
damages "aris[e] out of bodily injury" in order for the cap to apply under the
statute.

In specifically describing the type of civil actions subject to ORS 31.710(1)
— those that seek damages arising out of bodily injury -- the Oregon legislature
impliedly excluded other types of civil actions, including those seeking damages
arising from employment retaliation — particularly where, as here, there are no
allegations of physical or sexual assault by the employer or supervisor, or
allegations that plaintiff's emotional distress manifested in any physical injury or

illness.
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2. Oregon courts have recognized that the statute only applies
to civil actions involving bodily injury.

Oregon appellate courts, though not directly deciding the question raised
here, have repeatedly recognized that ORS 31.710 applies only to civil actions
arising out of bodily injury. See Vasquez v. Double Press Mgf., Inc., 364 Or. 609,
614, 437 P.3d 1107 (2019) ("Under ORS 31.710(1), noneconomic damages in civil
actions involving bodily injury are capped at $500,000 . . . " (emphasis added));
Zehr v. Haugen, 318 Or. 647, 656, 871 P.2d 1006 (1994) (describing statute as
defining economic and noneconomic damages "in the context of civil actions
seeking damages arising out of bodily injury" (emphasis added)); Rains v. Stayton
Builders Mart, Inc., 264 Or.App. 636, 659, 336 P.3d 483 (2014) ("ORS 31.710(1)
caps noneconomic damages at $500,000 in most civil actions "arising out of bodily
injury[.]"), rev'd in part on other grounds, 359 Or. 610 (2016); Bldg. Structures,
Inc. v. Young, 328 Or. 100, 103, 968 P.2d 1287 (1998) (statute applied only to civil
actions "seeking damages arising from bodily injury" and therefore was
inapplicable in that case because "the plaintiffs' alleged damages [based on breach
of contract, fraud, and quantum meruit claims] do not arise out of bodily injury");
DeVaux v. Presby, 136 Or.App. 456, 561, 902 P.2d 593 (1995) (looking at
legislative history and explaining that under the 1987 version of the statute, "all

compensatory damages recoverable in an action "arising out of bodily injury" were
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divided into two classes: economic and noneconomic and that the noneconomic
damages were capped at $500,000). But see Tenold v. Weyerhaeuser Co., 127
Or.App. 511, 518-20, 873 P.2d 413 (1994) (assuming statute applied to claims for
defamation, malicious prosecution, and intentional infliction of emotional distress
when parties did not raise issue or argue that cap was otherwise limited to claims
seeking damages arising out of bodily injury).

3. The phrase "including emotional injury or distress, death,
or property damage,” preceded by a comma, does not
change the clear legislative intent.

The fact that the legislature followed the phrase "damages arising out of
bodily injury" with the phrase "including emotional injury or distress, death or
property damage" does not support the district court's application of the statute to
plaintiff's action. The legislature's use of the term "including" simply indicates that
it was providing specific examples of types of damages that could "arise out of
bodily injury." The legislature was not defining the phrase "bodily injury." State
v. Kurtz, 350 Or. 65, 74-75, 249 P.3d 1271 (2011) (use of term "includes" typically
signals that legislature did not intend list of particulars that follows to be limiting
or exhaustive).

The legislature's use of a list of specific examples of the types of damages

that may arise out of bodily injury does not mean that the opposite is true — that

such damages only arise out of bodily injury and are, therefore, synonymous with
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the phrase "bodily injury." Such an interpretation would be absurd. For example,
property damage certainly does not always arise out of bodily injury but instead
arises out of constructive defect claims, breach of contract claims, and more. And
as the above cases clearly demonstrate, emotional injury and distress also does not
always arise out of bodily injury. If not the majority of the time — such damages
arise out of intentional infliction of emotional distress, discrimination, and other
violations of legal harms that do not involve bodily or physical injury. Thus, it is
much more likely that, by providing the "including" language following the phrase
"damages arising out of bodily injury," the legislature intended to ensure that even
if a party only alleges emotional distress damages arising out of bodily injury, such
damages would be subject to the cap.

The district court nonetheless reasoned that the legislature intended the
phrase "including emotional injury and distress" to modify the phrase "bodily
injury" — meaning that emotional injury and distress was a type of bodily injury
rather than a type of damages that arise out of bodily injury. ER 1463. That
conclusion is flawed for numerous reasons.

First, it is contrary to a long-line of Oregon caselaw distinguishing
emotional injury or distress from bodily injury. See, e.g., Philibert v. Kluser, 360
Or. 698, 703, 385 P.3d 1038 (2016) (contrasting physical harms and emotional
harms); id. at 707-16 (overturning prior "impact rule" which limited recovery of
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emotional distress damages by bystanders if they had suffered a "physical injury");
Doyle v. City of Medford, 356 Or. 336, 375-76, 337 P.3d 797 (2014) (outlining
limited circumstances in which a plaintiff may assert emotional distress damages
absent the infliction of a physical injury); Paul v. Providence Health Sys.-Oregon,
351 Or. 587, 597-98, 273 P.3d 106 (2012) (Oregon does not permit claims for
emotional distress damages caused by a defendant's negligence in the absence of
any physical injury except in limited circumstances); Norwest, By and Through
Cain v. Presbyterian Intercmty. Hosp., 293 Or. 543, 558-59, 652 P.2d 318 (1982)
(outlining limited circumstances in which a plaintiff may assert emotional distress
damages absent the infliction of a physical injury); Quesnoy v. Dep't. of Rev., 286
Or.App. 359, 374, 400 P.3d 960 (2017) (differentiating between plaintiff's damages
for "mental anguish, anxiety, and humiliation," from damages based on "bodily
injury"); Delaney v. Clifton, 180 Or.App. 119, 125, 41 P.3d 1099 (2002) (noting
that plaintiff sought "purely emotional injuries" and not "claims for personal
physical injuries") (emphases in original)).

The district court's reliance on Rains v. Stayton Builders Mart, Inc., 289
Or.App. 672, 687-88, 410 P.3d 336 (2018), to conclude otherwise, is misplaced.
The Oregon Court of Appeals in Rains did not equate emotional distress damages
with bodily or physical injury. Instead, it considered whether a spousal claim for

loss of consortium — which arose out of her husband's physical injury -- constituted
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an "injury to person or reputation" under Article I, Section 10, to the Oregon
Constitution. An "injury to person" under the remedy clause is a much broader
concept than bodily or physical injury, and Rains is therefore distinguishable.

Second, the district court's reasoning is similarly flawed because it
necessarily would have to conclude that the terms "death" and property damage"
modify "bodily injury" — but property damage clearly is not a type of "bodily
injury." To hold otherwise would defy common sense and adopt an unreasonable
and absurd construction of the statute. See Swift & Co. v. Peterson, 192 Or. 97,
110,233 P.2d 216 (1951) (Oregon courts will adopt a common sense, reasonable
and wholesome construction over an absurd or mischievous one); McGarry v.
Hansen, 201 Or.App. 695, 700, 120 P.3d 525 (2005) (avoiding "awkward
interpretation" of statute).

The district court's interpretation is further contradicted by the doctrine of
last antecedent. The second phrase "emotional injury or distress, death, or property
damage" begins with "including" and is set off from the rest of the sentence by a
comma. ORS 31.710(1). That "indicat[es] as a matter of English that [the] phrase
1s nonrestrictive; that is, it is not intended to modify only the immediately
preceding noun in the sentence." Liberty Northwest Ins. Corp., Inc. v. Watkins,
347 Or. 687, 693-94, 227 P.3d 1134 (2010) (holding that because phrase "except
medical services," was preceded by a comma, that indicated that it applied to all
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the antecedents). Rather, it is intended to apply to all the antecedents in the
sentence. State v. Webb, 324 Or. 380, 386, 927 P.2d 79 (1996) ("Evidence that a
qualifying phrase is supposed to apply to all antecedents instead of only the
immediately preceding one may be found in the fact that it is separated from the
antecedents by a comma") (quoting Norman J. Singer, 2A Sutherland Statutory
Construction § 47.33, at 270 (5th ed 1992)). Based on the structure of the
sentence, the legislature intended the phrase "including emotional injury or
distress, death or property damage," to modify the entire antecedent "damages
arising out of bodily injury" and not just the phrase "bodily injury."

4. The legislative history is not illuminating and does not
contradict the plain language of the statute.

Finally, the legislative history does not support the district court's
application of the statute to plaintiff's cause of action. A court is obligated to
consider legislative history "only for what it is worth — and what it is worth is for
the court to decide." Gaines, 346 Or. at 173. "When the text of a statute is truly
capable of having only one meaning, no weight can be given to legislative history
that suggests — or even confirms — that the legislators intended something
different." Id.

The noneconomic damages cap under ORS 31.710(1) was enacted as part of

Senate Bill (S.B.) 323 in 1987, which was an overall "tort reform" effort in the
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Oregon legislature. Or. Laws 1987, ch. 744, § 6; see Vasquez, 364 Or. at 628-29
(providing legislative history of ORS 31.710). The legislature's passage of S.B.
323 in 1987 "took place in reaction to earlier changes in the law affecting tort
liability." Vasquez, 364 Or. at 628. The bill arose out concerns by liability
insurers and their insureds that certain changes in the law had resulted in increased
damage awards in tort cases. Id. (citing Kathy T. Graham, 1987 Oregon Tort
Reform Legislation: True Reform or Mere Restatement?, 24 Willamette L. Rev.
283,289 (1988)).

A Joint Interim Task Force on Liability Insurance and a Task Force on
Liability appointed by Governor Victor Atiyeh both met in 1986 to consider
proposed changes in tort law in order to control the costs of liability insurance. Id.
One of the stated goals coming out of the groups was to cap noneconomic
damages. Id.

The legislature's overall goal in enacting S.B. 323 was to reduce costs of
insurance by reducing the liability of defendants in tort actions. See, e.g., Greist v.
Phillips, 322 Or. 281, 299, 906 P.2d (1995) (purpose of bill was to reduce costs of
insurance premiums and litigation). The portion enacting a noneconomic damages
cap was but one section of the overall legislation, which contained 150 sections.

Vasquez, 364 Or. at 628.
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Despite the voluminous nature of the legislative history for S.B. 323, there is
little history regarding the one section enacting ORS 31.710(1), and no specific
discussions regarding whether the noneconomic damages cap was intended to be
limited only to civil actions seeking damages arising out of bodily injury.
Although there were no specific discussions, the discussions did tend to focus on
individuals who suffered bodily injuries. See Minutes at 5-6, House Judiciary
Committee, S.B. 323, May 13, 1987 (App 33-34) (Testimony of Ray Gardner,
accident victim) (discussing opposition to cap on damages and discussing
negligence claim arising out of damages he suffered when truck rolled on top of
him). The tort reform proponents also seemed to suggest that they were interested
in reforming personal injury actions, not all types of legal actions. Ex. D at 2,
Senate Judiciary Committee, S.B. 323, Jan. 20, 1987 (App 2) (Testimony of Kip
Lombard, CIELS) (proposing limitations on non-economic damages for "victims
of negligence" and discussing pain and suffering arising out of death and injuries);
Id. at 9 (App 9) (explaining that the "tort system" are those "laws governing how
courts make awards in personal injury cases" and advocating for reform of the tort
system in Oregon); Ex. A at 3-4 & 6, Senate Judiciary Committee, S.B. 323, Feb.
3, 1987 (App 18-19, 21) (Testimony of John Holmes, Hoomes, DeFranco &
Schulte, P.C.) (discussing the increase in the average personal injury award and

citing to a public opinion poll favoring a cap on damages in death and injury suits).
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Thus, although there is no direct evidence in the legislative history that the
legislature intended to include actions not arising out of bodily injury — there is
also no direct evidence of anything in the legislative history that contradicts the
plain language of the statute.

A recent Oregon Supreme Court decision confirms that the legislative
history is silent on the specific intent behind the cap — and that the general goals of
tort reform behind the legislation are not sufficient to override the plain language
in ORS 31.710(1). In Vasquez, the Oregon Supreme Court considered whether the
legislature intended the noneconomic damages cap under ORS 31.710(1) to apply
to claims under ORS chapter 656. The court considered the legislative history and
recognized that "S.B. 323 was enacted to 'control the escalating costs of the tort
compensation system . . . and that the cap on noneconomic damages in ORS
31.710(1) was an aspect of that effort." Vasquez, 364 Or. at 629 (internal citations
omitted). Nonetheless, the Court explained that it

did not infer from that general goal that the legislature did not intend

to make an exception for claims brought by or on behalf of injured

workers against third parties and noncomplying employers, as

governed by the provisions of ORS chapter 656. . . . Indeed there is no

indication in the text of the 1987 legislation that the damages cap

provision in ORS 31.710(1) was intended to apply to those types of

claims described in ORS chapter 656.

Vasquez, 364 Or. at 629 (emphasis added). The court further explained that

because the text of ORS 31.710(1) contained explicit exceptions to the tort cap, the
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text itself belied any "assumption that the legislature intended the noneconomic
damages cap to apply equally in all circumstances . . . we know from the text that it
did not." Vasquez, 364 Or. at 630.

Here, similarly, this Court cannot infer from the broad overall goals of the
tort reform legislation in 1987 that the legislature "did not intend to make an
exception" for certain claims to the tort cap. Not only did the legislature make
express exceptions in the statute for claims under the OTCA and ORS chapter 656,
it also expressly limited the cap to civil actions "seeking damages arising out of
bodily injury." As the Oregon Supreme Court explained in Vasquez, we know
from the text itself that the legislature never intended for the cap to apply equally
to all noneconomic damages claims. 322 Or. at 630.

Furthermore, the legislature's silence in the legislative history as to its
specific intent related to the issue raised here means that the legislative history
simply is not illuminating on the issue — and this Court should not rely on it as
determinative.

[ A]Jrguments based on legislative silence are based on

unrealistic assumptions, including that "legislators are in a position to

predict all the potential consequences of legislation and that they will

always address them"; that legislators are not subject to the time

pressures at play in legislative sessions, which may preclude

opportunities for "comment on all of a bill's potential consequences";

and that "the nature of legislative history . . . often is designed not to

explain to future courts the intended meaning of a statue, but rather to
persuade legislative colleagues to vote in a particular way." Although
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defendant speculates that the exception is one that would have been

discussed, we are not so sure. It is also possible that the exception

was crafted and understood as preserving the workers' compensation

system as it then existed. We do not know, and we do not draw any

conclusion one way or the other from the lack of legislative history
concerning the scope of the exception.
Id. (citing Wyers v. Am. Med. Response N.w., Inc., 360 Or. 211, 227, 377 P.3d 570
(2016)) (emphasis added).

In conclusion, the district court erred in determining that the noneconomic
damages cap under ORS 31.710(1) applied to plaintiff's employment claim,
because plaintiff did not seek damages arising out of bodily injury. Due to the
absence of Oregon authority on the issue, plaintiff requests that this Court certify
the issue to the Oregon Supreme Court for its determination in the first instance.
Alternatively, this Court should reverse and remand with instructions to reinstate
the full amount of the jury's verdict.

B. Evenif ORS 31.710(1) Caps Noneconomic Damages in

Employment Claims, Application of the Cap in This Case Violates
Article I, Section 10 of the Oregon Constitution
Article I, section 10 of the Oregon Constitution — the remedy clause--

provides, in relevant part:

[E]very man shall have a remedy by due course of law for injury done
to him in his person, property, or reputation.

Or. Const., Art. I, § 10.
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1. The Horton decision
In Horton v. OHSU, 359 Or. 168, 218-21,376 P.3d 998 (2016), the Oregon
Supreme Court re-examined the remedy clause of the Oregon constitution. In
doing so, the Court reaffirmed that the remedy clause places substantive limits on
legislative interference with civil tort law. 359 Or at 217. The court also decided
that the remedy clause applies to contemporary claims, overruling Smothers v.
Gresham Transfer, Inc., 332 Or. 832, 23 P.2d 333 (2001), to the extent that it tied
"the meaning of the remedy clause to Oregon common law in 1857." Horton, 359
Or. at 185.4
The court also identified three general categories of legislation that it had
considered in determining the limits that the remedy clause places on the
legislature:
(1) legislation that did not alter the common-law duty but denies or limits
the remedy a person injured as a result of duty may recover; (2)
legislation that sought to adjudge a person's rights and remedies as part of
a larger statutory scheme that extends benefits to some while limiting
benefits to others (a quid pro quo); (3) legislation that modified common-
law duties or eliminated a common-law cause of action when the
premises underlying those duties and causes of action have change.

Schutz v. La Costita I, Inc., 288 Or.App. 476, 486, 406 P.3d 66 (2017)

(describing Horton), aff'd on other grounds, 364 Or. 536, 436 P.3d 776 (2019).

4 In all other respects, Smothers remains good law.
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Under the first category of cases, the court explained that when a reduction
in damages leaves the plaintiff without a substantial remedy, the remedy clause is
violated. Horton, 359 Or. at 219. In making that determination, courts are to
consider "the extent to which the legislature has departed from the common-law
model measured against is reasons for doing so." 1d. at 220.

2. Post-Horton decisions analyzing whether application of
ORS 31.710 violates the remedy clause

In three post-Horton cases, the Oregon Court of Appeals considered whether
application of the noneconomic damages cap under ORS 31.710(1) violated the
remedy clause. Vasquez v. Double Press Mfg, 288 Or.App. 503, 406 P3d 225
(2017), rev'd on other grounds, 364 Or. 609, 614, 437 P.3d 1107 (2019); Rains,
289 Or.App. 672; Busch v. Mclnnis Waste Syst., Inc., 292 Or.App. 820, 426 P.3d
235 (2018). In all three cases, the court determined that the trial court's reduction
of damages left the plaintiff without a substantial remedy and violated Article I,
Section 10 of the Oregon Constitution.

In Vasquez, the plaintiff was "grievously injured" when a bale-cutting
machine "essentially cut the plaintiff in half at the base of his spine, leaving him
permanently paraplegic. Id. at 506. Plaintiff ultimately received $4,680,000 in
noneconomic damages (in addition to over $1,000,000 in economic damages) after

a 40 percent reduction based on comparative fault. Id. at 525.

31



Case: 18-35991, 09/06/2019, ID: 11423571, DktEntry: 37, Page 47 of 131

In Vasquez, the court first concluded that the noneconomic damages cap
falls within the first category of cases identified in Horton — that is, ORS 31.710(1)
does not alter a common-law duty, but it limits the remedy that a person injured as
a result of a breach of that duty may recover. 288 Or.App. at 582.

In determining whether application of the cap left the plaintiff without a
substantial remedy, the court considered "the extent to which the legislature has
departed from the common-law model measured against is reasons for doing so,"
Horton, 359 Or. at 220, and concluded that under the common-law model, the
plaintiff would have been entitled to recover his noneconomic damages, not
subject to any cap. Vasquez, 288 Or.App. at 524-25. The court explained that the
legislature capped the total damages to control rising insurance premium costs and
that such reasons, which did not consider injured claimants, "cannot bear the
weight of the dramatic reduction in noneconomic damages that the statute requires
for the most grievously injured plaintiffs." Id. at 525. The court ultimately
concluded that $500,000 out of the $4,460,000 awarded was a "paltry fraction" of
the damages the plaintiff sustained and would otherwise recover and would violate
Article I, Section 10. Id. at 526.

In Rains, the Court of Appeals followed its earlier opinion in Vasquez and
similarly held that reducing the plaintiffs' damages to the $500,000 cap under ORS
31.710(1) would violate the remedy clause. 289 Or.App. at 675. There, plaintiff
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Kevin Rains fell almost 16 feet to the ground when a defective wood board broke
at his job site. He suffered severe injuries that resulted in paraplegia. He brought a
claim of strict products liability against the retailer and the manufacturer of the
defective board. His wife, plaintiff Mitzi Rains, brought a claim for loss of
consortium against the same defendants. 1d. The jury awarded Kevin $3,125,000
in noneconomic damages (in addition to over $5 million in economic damages)
and Mitzi $1,012,500 in noneconomic damages. Based on the jury's finding that
Kevin was 25% at fault, the court entered a limited judgment awarding Kevin
$6,272,025 and Mitzi $759,375. 1d. at 675-76.

Consistent with Vasquez, the court held that the reduction of both of the
plaintiffs' damages would violate the remedy clause:

We conclude that, given the nature of plaintiffs' injuries, the

lack of any quid pro quo in ORS 31.710(1), and our conclusion that

"the legislature's reason for enacting the noneconomic damages

cap . . . cannot bear the weight of the dramatic reduction in

noneconomic damages that the statute requires for the most grievously

injured plaintiffs," reducing plaintiffs' noneconomic damages awards

to $500,000 would leave them without a "substantial" remedy as

required by Article I, Section 10.
Rains, 289 Or.App. at 691. Importantly, the court rejected the defendants'
argument that the wife would be left with a substantial remedy because she would

recover "65 percent" of her noneconomic damages award. Id. at 691. The court

explained that reducing the award by $259,375 constituted a "bare reduction in
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[her] noneconomic damages without any identifiable statutory quid pro quo or
constitutional principle that the cap takes into consideration" and the court saw no
"principled reason" to conclude that such a reduction left her with a "substantial"
remedy. 1d.

Finally, in Busch, the Court of Appeals followed both Rains and Vasquez to
hold that application of the noneconomic damages cap under ORS 31.710(1) in
that case violated the remedy clause. Busch, 292 Or.App. at 824-25. There, the
plaintiff suffered severe injuries, including the amputation of his leg above the
knee, when he was struck by the defendant's garbage truck as he crossed the street
in downtown Portland. Id. at 821. In addition to over $3 million in economic
damages, the jury awarded the plaintiff $10.5 million in noneconomic damages.
The trial court granted the defendant's motion to reduce the noneconomic damages
to $500,000 pursuant to ORS 31.710(1). Id.

Following both Vasquez and Rains, the Court of Appeals explained that "we
again have a grievously injured plaintiff" and a "bare reduction in noneconomic
damages without any identifiable quid pro quo or constitutional principle that the
cap takes into consideration." ld. at 824. The court thus held that reducing the
noneconomic damages from $10.5 million to $500,000 violated the remedy clause.

Busch, 292 Or.App. at 824-25.
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3. Thedistrict court's decision

The district court distinguished those post-Horton cases® on the following
basis:

Plaintiff is not the type of "grievously injured" plaintiff that the

Oregon Court of Appeals was concerned with in the decisions above.

The plaintiffs in Vasquez and Rains both suffered debilitating physical

Injuries as a result of serious workplace accidents. Similarly, the

plaintiff's wife in Rains suffered a grievous emotional injury and was

accordingly compensated for a lifetime loss of consortium as the

result of her husband's paraplegia.
ER 1466-67 (emphasis added). The district court then engaged in its own analysis
to determine that plaintiff was not grievously injured because his emotional
distress was suffered over only a few years of defendant's actions. ER 1467. Thus,
the district court concluded that a remedy of $500,000 was a "substantial"
remedy." Id.

4, The district court’s flawed analysis

a. The district court improperly reexamined the jury's
factual finding that plaintiff was grievously injured.

The district court's analysis was fundamentally flawed because it
misinterpreted the Court of Appeals' focus on the plaintiffs' "grievous" injuries in

Vasquez, Rains, and Busch. Although the Oregon Court of Appeals looked to the

> The district court did not address Busch.
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nature of the injuries in those cases, the court did not determine for itself whether
the plaintiff was grievously injured. Instead, the court looked to the amount of
damages the jury awarded. This was consistent with requirements under Horton
that the court consider whether plaintiff would have been entitled to recover his
non-economic damages and whether the cap would be a paltry fraction of the
damages the plaintiff sustained and would otherwise recover. Horton, 359 Or. at
220.

The district court, however, did not focus on the noneconomic damages
awarded by the jury, but instead made its own, independent determination that
plaintiff's injuries were not grievous. That determination had already been made
by the jury when the jury awarded plaintiff $1,000,000 for his emotional injuries.
The district court's conclusion otherwise conflicted with the jury's verdict and
Horton. That analysis was incorrect.

In Oregon, a court cannot reexamine facts found by a jury. Or. Const., Art.
VII (Amended), § 3 (no fact tried by a jury shall be otherwise re-examined in any
court of this state). "The reexamination clause prohibits courts from reassessing or
second-guessing the facts that the jury found unless there is no evidence to support
the jury's verdict." Horton, 359 Or at 252.

Furthermore, the district court had already determined that the jury's verdict
was supported by the evidence. ER 1455. It could not then reexamine that verdict
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and determine that plaintiff was not in fact seriously or grievously injured
consistent with the jury's verdict award.

Notably, the amount awarded to plaintiff here was nearly identical to the
amount the jury awarded to the wife in Rains. 289 Or.App. at 675 (awarding wife
$1,012,500 in noneconomic damages, which was reduced 25 percent after
comparative fault). Thus, the jury determined that plaintiff's harms were just as
grievous as the wife's in Rains, despite the district court's personal opinion
otherwise, and the district court should not have second-guessed the jury's factual
determination.

b. The district court erred in requiring a "'debilitating
physical injury™ in a non-personal injury case.

The district court also erred in determining that the Oregon appellate court
was only concerned with "debilitating physical injuries" in considering whether
plaintiff had been left with a substantial remedy. Although the particular plaintiffs
in those cases happened to suffer such injuries — they all had damages arising out
of bodily injuries — or derivative claims (which makes sense, since the cap only
applies to those sorts of claims). The court erred in comparing apples to oranges —
plaintiff's purely noneconomic damages to the severe physical injuries in the above

cascs.
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Nonetheless, a debilitating physical injury is not necessary in order to
determine that a $500,000 cap leaves the plaintiff without a substantial remedy. In
fact, the Court of Appeals determined as much for the wife in Rains. Like the
wife in Rains, plaintiff here suffered a severe emotional injury. See Rains, 289
Or.App. at 687 (describing the wife's loss of consortium claim, as primarily an
emotional injury). The jury recognized the serious injuries of each plaintiff by
awarding a large amount of noneconomic damages. As the court explained in
Rains — even leaving a plaintiff with 65 percent of the awarded noneconomic
damages is not a substantial remedy without any identifiable statutory quid pro
quo. 289 Or.App. at 691. The district court therefore erred in holding that leaving
plaintiff with 50 percent — less than the wife in Rains — was a substantial remedy.

Furthermore, the remedy clause expressly protects injuries to "person,
property, or reputation.” Or. Const., Art. [, § 10 (emphasis added). The district
court's requirement that an individual must be severely physically injured or have
an emotional injury arising out of that severe physical injury for the remedy clause
to apply contradicts the plain language of the remedy clause and would leave those
with only injures "to reputation" or those with injures to their person — but not a
physical injury — unprotected. This court should reject such a strained

interpretation.
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In conclusion, this this Court should reverse and remand to the district court
with instructions to reinstate the jury's verdict and modify the judgment
accordingly.

II.  THE ISSUES RAISED IN ROTE'S APPEAL ARE WITHOUT MERIT
AND LARGELY UNPRESERVED

A.  The District Court Properly Denied Defendant Rote's Motion to
Dismiss Plaintiff's Complaint.

1. Plaintiff's claims against defendant Rote were not subject to
arbitration.

The Federal Arbitration Act, 9 U.S.C. §§ 1-16 ("FAA"), divests a district
court of subject matter jurisdiction when there is a valid, enforceable arbitration
clause. Rote contends that the district court erred in denying his motion dismiss
pursuant to the arbitration clause contained in the Employment Agreement
between NDT and plaintiff. Op. Br. at 27-36. For the reasons explained below,
this Court should reject Rote's argument and affirm the district court's ruling.

a. Standard of review

A denial of a motion to compel arbitration is reviewed de novo. Mundi v.
Union Sec. Life Ins. Co., 555 F.3d 1042, 1044 n. 1 (9th Cir. 2009). The question of
whether a party has waived arbitration is one of law, which this Court reviews de

novo. Fisher v. A.G. Becker Paribas Inc., 791 F.2d 691, 693 (9th Cir. 1986).
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b. Defendant Rote cannot invoke the arbitration clause,
because Rote is not a party to the Employment
Agreement between plaintiff and NDT.

Rote argues that, despite being a non-signatory to the Employment
Agreement, he was entitled to invoke the arbitration clause in the Agreement
between plaintiff and NDT, citing to the doctrine of equitable estoppel. Op Br at
35-36. Rote's argument fails.

I. Rote's arguments on appeal are unpreserved.

As a threshold issue, Rote's argument is unpreserved. Rote never argued
that the Employment Agreement should apply to him under the doctrine of
equitable estoppel; rather, he argued only that the employment claims asserted by
plaintiff were arbitrable claims and that there was a valid arbitration agreement.

ER 111-12; see also ER 751.

i. Rote was a non-signatory that could not enforce
the Agreement.

"The right to compel arbitration stems from a contractual right." Britton v.
Co-op Banking Group, 4 F.3d 742, 744 (9th Cir. 1993). That contractual right
"may not be invoked by one who is not a party to the agreement and does not
otherwise possess the right to compel arbitration." Id. Thus, "[t]he strong public
policy in favor of arbitration does not extend to those who are not parties to an

arbitration agreement." Comedy Club, Inc. v. Improv W. Assocs., 553 F.3d 1277,
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1287 (9th Cir. 2009) (citation omitted).

The Agreement was between NDT and plaintiff only. The parties are
specifically defined as "Northwest Direct Teleservices, Inc" and "Max Zweizig,"
and the Agreement expressly fails to include the company's owners, directors,
employees, or agents as parties to the Agreement. ER 135. Rote signed the
Agreement on behalf of NDT — not as an individual. ER 143. Thus, Rote was not
a party to the Agreement, and nothing in the Agreement makes the arbitration
clause applicable to claims against Rote.

Nor did plaintiff ever agree to an arbitration provision that applies to Rote.
Thus, plaintiff made no conscious decision to arbitrate his claims against Rote. See
AT&T., Ins. v. Commc'ns Workers of Am., 475 U.S. 643, 648 (1986) ("[ A]rbitration
is a matter of contract and a party cannot be required to submit to arbitration any
dispute which he has not agreed so to submit.").

Importantly, Rote seeks to compel arbitration under an Agreement in which
he could, himself, could not be compelled to arbitrate. See Fink v. Carson, 856
F.2d 44, 46 (8th Cir. 1988) ("Signing an arbitration agreement as agent for a
disclosed principal is not sufficient to bind the agent to arbitrate claims against him
principally."). As a policy standpoint, adopting his position would allow Rote to

benefit from a contract in which he is not bound.

41



Case: 18-35991, 09/06/2019, ID: 11423571, DktEntry: 37, Page 57 of 131

In other words, an agent for a disclosed principal would enjoy the

benefits of the principal's arbitral agreement, but would shoulder none

of the corresponding burdens. . . . [JJudges should think long and hard

before endorsing a rule that will allow a party to use the courts to

vindicate his rights while at the same time foreclosing his adversary

from comparable access.

McCarthy v. Azure, 22 F.3d 351, 361 (1st Cir. 1994).

Rote nonetheless relies on Oregon contract law® to invoke arbitration.
Specifically, Rote relies on Livingston v. Metropolitan Pediatrics, LLC, 234
Or.App. 137,227 P.3d 796 (2010). There the plaintiff brought employment claims
against signatories and non-signatory employees. The applicable arbitration clause
required arbitration of "[a]ny controversy, dispute or disagreement arising out of or
relating to this Agreement, or the breach thereof[.]" Id. at 141.

In determining whether the non-signatory individual defendants could
compel arbitration, the Oregon Court of Appeals explained that "the terms of the
arbitration clause are at the center of the inquiry, because it is the text of the
arbitration clause that will determine whether the parties to the agreement intended
that third parties could enforce its provisions." 1d. at 149. The court relied on

broad language of the clause on that case — "arising out of or relating to" language

— to reason that the clause plausibly encompassed not only claims between the

6 See Arthur Andersen LLP v. Carlisle, 556 U.S. 624, 632 (2009) (a litigant
that is not a party to an arbitration may invoke arbitration under the FAA if the
relevant state contract law allows the litigant to enforce the agreement).
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parties to the agreement, but claims against the individual defendants. Id. at 149-
151. Inreaching that conclusion, the Oregon Court of Appeals specifically
reasoned that the clause did "not expressly limit its scope to claims between the
parties . ..." Id. at 150.

Here, unlike the clause in Livingston, the arbitration clause between NDT
and plaintiff expressly limits its application to "any dispute of the parties":

Employee agrees to submit to mediation . . . any dispute of the
parties arising out of or related to: Employee's employment with the
Company; (2) any breach of this Agreement (excepting the injunctive
relief provided in paragraph 4.3 above); or (3) the termination of
Employee's employment with the Company (hereafter "Disputes").
Such Disputes include, but are not limited to, any alleged violations of
federal, state and/or local statutes including any claims of
discrimination based on race, color, religion, sex, national origin, age,
disability, marital status, veteran or other status protected under
federal or state law, harassment claims, employee benefit claims for
unpaid commissions or compensations, claims based on any purported
breach of duty arising in contract or tort, including breach of contract,
breach of the covenant of good faith and fair dealing, violation of
public policy or any other alleged violation of statutory, contractual or
common-law rights of either party arising out of or relating to the
Dispute as defined above (excluding claims for workers'
compensation or unemployment insurance).

ER 139 (emphases added). The text of the clause is susceptible to only one
interpretation — that the parties did not intend it to apply to claims against non-
signatories. See also Bates v. Andaluz Waterbirth Ctr., 298 Or.App. 733, --- P.3d -
-- (2019) (terms of arbitration clause was limited to parties and gave no notice that

non-parties would be bound to the agreement).
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Finally, Rote argues that the district court should have compelled arbitration
on the basis of equitable estoppel. Op. Br. at 36. "Equitable estoppel 'precludes a
party from claiming the benefits of a contract while simultaneously attempting to
avoid the burdens that contract imposes." Comer v. Micor, 436 F.3d 1098, 1101
(9th Cir. 2006). However, in the arbitration context, to invoke the doctrine, the
claims must be "intertwined with the contract providing arbitration." Mundi, 555
F.3d at 1047. Here, plaintiff did not rely on or benefit from the Agreement.
Plaintiff did not bring claims for breach of contract, nor did he seek any contractual
remedies. Plaintiff's claims are completely independent of and do not require the
examination of his the Agreement. Instead, his claims arise under the Oregon's
Fair Employment Practices Act, ORS 659A.030(1)(f), (1)(g). The duties owed by
NDT and Rote to plaintiff under that Act arise independently of any duty owed to
plaintiff under the Agreement. And even though plaintiff brought an action against
Rote for aiding and abetting NDT, a party to the contract, a claim against an aider
and abettor of a party alone is insufficient to work an estoppel when the claims are
otherwise not intertwined with the underlying contract. Cf. Ross v. Am. Express
Co., 547 F.3d 137, 148 (2d Cir. 2008) (it is wrong to suggest a claim against a co-
conspirator of a party will always be intertwined to a degree sufficient to work an
estoppel"). Given these circumstances, the claims are not "intertwined with" the
Agreement, and Rote could not compel arbitration. Mundi, 555 F.3d at 1047,
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Rajagopolan v. NoteWorld, LLC, 718 F.3d 844, 847-48 (9th Cir. 2013).

Oregon contract law also does not provide Rote the ability to enforce the
Agreement under the doctrine of equitable estoppel. Oregon has never applied
equitable estoppel to the arbitration context. Rote also fails to meet the elements
under Oregon law for estoppel, which requires: (1) a false representation; (2)
made with knowledge of the facts; (3) the other party must have been ignorant of
the truth; (4) it must have been made with the intention that it should be acted upon
by the other party; (5) the other party must have been induced to act upon it. State
v. Portland Gen. Elec. Co., 52 Or 502, 528, 95 P 722, 731 (1908). Oregon law

therefore does not help Rote.’

7 Rote does not argue that the Agreement should apply to him because he was

acting as an officer, agent, or employee of NDT, Op. Br. at 35-56, and in fact
argued the opposite below. ER 1589 (arguing that it was not the corporation that
acted, but he alone). Nonetheless, such argument would fail. See Britton, 4 F.3d at
748 (non-signatory to an arbitration agreement has no standing to compel
arbitration, even as an agent, officer, or employee of a signatory, when an opposing
party seeks to impose subsequent, independent acts "unrelated to any provision or
interpretation of the contract."). He also does not argue, or provide any evidence,
that the parties intended for him to be a third-party beneficiary to the Employment
Agreement.
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C. Even if defendant Rote could enforce the arbitration
agreement, he waived his right to do so.

. Rote's arguments as to waiver are
unpreserved.

This Court should reject Rote's arguments on appeal as to waiver because
they are not preserved. In particular, Rote never argued to the district court that it
had no authority to determine the issue of waiver or that Oregon law applied. ER
111-12. Rote also did not contend that plaintiff was not prejudiced by his delayed
invocation of the arbitration agreement because plaintiff also knew of the right to
arbitration. ld. Instead, Rote simply argued that the defense of subject matter
jurisdiction could not be waived. Id.

il. Waiver is an issue for the court to decide under
federal law.

It is well-established that unless the parties clearly evidence their intent to be
bound by state-law rules, federal law applies to determine waiver. Sovak v. Chugai
Pharm. Co., 280 F.3d 1266, 1270 (9th Cir. 2002). It is also settled that, unless the
Agreement clearly and unmistakably provides otherwise, the question of waiver is
an issue of arbitrability and one for the court to decide. See Martin v. Yasuda, 829
F.3d 1118, 1122-23 (9th Cir. 2016). Here, the Agreement provides no clear
evidence by the parties that Oregon law applies to the rules of arbitration. Instead,

the parties agreed that "Oregon State Law and applicable federal law will govern
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"all procedural issues" not covered by the applicable arbitration rules." ER 142
(emphasis added). The Agreement also does not include unmistaken or clear
language that an arbitrator must decide the issue of waiver; rather, the Agreement
provides that the arbitrator may decide "only the Dispute submitted to the
arbitrator." ER 140-42. Therefore, the district court did not err in applying federal
law or deciding the question of waiver itself.

lii.  The district court correctly determined that
Rote waived his right to compel arbitration.

Furthermore, the district court was correct in holding that Rote had waived
any such rights. "The right to arbitration, like other contractual rights, can be
waived." Martin, 829 F.3d at 1124. Although waiver must be considered "in light
of the strong federal policy favoring enforcement of arbitration agreements," and
the party arguing waiver bears "a heavy burden of proof," waiver may be
demonstrated based on the following: (1) knowledge of an existing right to compel
arbitration; (2) acts inconsistent with that existing right; and (3) prejudice to the
party opposing arbitration resulting from such inconsistent acts." Fisher, 791 F.2d
at 694.

Rote does not dispute that he had a longstanding knowledge of any potential

right to compel arbitration. Op. Br. at 32-34. Nor could he. His company, NDT,
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previously compelled arbitration and Rote was heavily involved in those
proceedings, as demonstrated by the statements on his blog.

As to the second element, the district court was correct in determining that
Rote acted inconsistently with any right to compel arbitration. This element is
satisfied when a party chooses to delay his right to compel arbitration by "actively
litigating his case to take advantage of being in federal court." Martin, 829 F.3d at
1125. "A party's extended silence and delay in moving for arbitration may indicate
a 'conscious decision to continue to seek judicial judgment on the merits of [the]
arbitrable claims,' which would be inconsistent with a right to arbitrate." Id.
(quoting Van Ness Townhouses v. Mar Indus. Corp., 862 F.2d 754, 759 (9th Cir.
1988)). "A statement by a party that it has a right to arbitration in pleadings or
motions is not enough to defeat a claim of waiver." 1d. Seeking a decision on the
merits of an issue may also satisfy this element. Id. (citing cases).

The district court properly concluded that Rote acted inconsistent with any
right he had to compel arbitration. Plaintiff filed this action on December 14,
2015. ER 6-15. Rote did not move to compel arbitration until approximately 10
months later. ER 67-80. In the meantime, he filed multiple answers admitting that
jurisdiction was proper and failing to assert any right to compel arbitration. ER 16-
29; SER 355, 357. He also asserted counterclaims against plaintiff, and filed an
amended answer asserting additional counterclaims. ER 26-28; SER 363-66. Rote
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also sought to join plaintiff's attorneys and fiancé as additional counterclaim
defendants. Rote's Motion to Join, Feb. 5, 2016 (Doc #20). He attended court
conferences. Minutes of Proceedings (Doc #39). He engaged in meet and confer
conferences with plaintiff's counsel. SER 368-71. Rote filed a motion to strike
and dismiss plaintiff's complaint, seeking to have the court dismiss plaintiff's
claims under Oregon's anti-SLAPP statute. SER 332-52. Rote also filed multiple
response memoranda and heavily defended his right to bring counterclaims against
plaintiff. ER 635-56, 720-29; Rote's Resp. and Mem. In Opp'n to Pl.'s Mot.
Dismiss (Doc #51).

While Rote sought to use the arbitration clause as a shield, he
simultaneously sought to benefit from litigating in federal court. Considered as a
whole, these actions are wholly inconsistent with any reliance on a right to compel
arbitration. Martin, 829 F.3d at 1126 (party acted inconsistent with right to
arbitrate by litigating case for seventeen months, including filing a joint stipulation
for structuring litigation, entering a protective order, answering discovery, and
conducting depositions); Van Ness Townhouses, 862 F.2d at 759 (party acted
inconsistently with right to arbitrate by actively litigating matter for two years,
including pleadings, motions, and approving a pre-trial conference order); Kelly v.
Public Util. Dist. No. 2 of Grant County, 552 Fed.Appx. 663, 664 (9th Cir. 2014)
(waiting eleven months after lawsuit to demand arbitration, conducting discovery

49



Case: 18-35991, 09/06/2019, ID: 11423571, DktEntry: 37, Page 65 of 131

and litigating motions constituted activity "inconsistent with preserving the right to
compel arbitration"). See also Johnson Assocs. Corp. v. HL Operating Corp., 680
F.3d 713, 718 (6th Cir. 2012) (failure to raise arbitration in answer, asserting a
counterclaim, and actively participating in discovery constituted conduct
"completely inconsistent with any reliance on [the] right to arbitrate"); Jones
Motor Co. v. Chauffeurs, Teamsters and Helpers Local Union No. 633 of New
Hampshire, 671 F.2d 38, 44 (1st Cir. 1982) (defendant waived right to arbitration
when it engaged in considerable discovery, litigated substantive motions, and
waited until after court decided those motions on the merits to advocate for
arbitration); Cornell & Co. v. Barber & Ross Co., 360 F.2d 512, 513 (D.C. Cir.
1966) (party waived right to arbitrate by actively litigating and waiting four
months into litigation to compel arbitration). Compare with Britton v. Co-op
Banking Group, 916 F.2d 1405, 1413 (9th Cir. 1990) (defendant did not act
inconsistent with his pursuit of arbitration because he refused to participate in
discovery and moved to stay the litigation).

More importantly, Rote moved for dismissal with prejudice on "a key merits
issue that would preclude relief as to one or more plaintiff's claims" and thus
sought a ruling on the merits. Martin, 829 F.3d at 1126 n.4. Thus, Rote's motion
to dismiss plaintiff's complaint under Oregon's anti-SLAPP statute alone satisties
this element. Id. at 1125-26; see also Nat'l Found. for Cancer Research v. A.G.
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Edwards & Sons, Inc., 821 F.2d 772, 776 (D.C. Cir. 1987) (electing to have court
resolve issue on the merits was wholly inconsistent with intent to arbitrate).

It is not surprising that Rote did not seek to compel arbitration and instead
chose to hedge his bets on a litigation strategy in federal court. The main thrust of
Rote's blog was to shine a light on what he characterized as systemic problems
with the arbitration system. ER 298, 321, 373. Rote heavily criticized the
arbitration process, opining that "you don't get sophisticated Judges when you
arbitrate," ER 273, the opportunity for abuse is great in the arbitration form and it
should be "avoided at all costs," ER 241, the process is "just too dangerous" and
"you are better off in court," ER 296, there are limited opportunities for appeal, ER
300, 366, and the rules of evidence don't apply, ER 366.

Only after his litigation strategy failed and he received several adverse
rulings did Rote attempt to change course and try his hand at another forum.
However, Rote should not be able to hedge his bets — first attempting to benefit
litigating in federal court — and, when unhappy with the results after nearly a year,
compel arbitration. As this Court explained in Martin:

A party that signs a binding arbitration agreement and has
subsequently been sued in court has a choice: it can either seek to

compel arbitration or agree to litigate in court. It cannot choose both.

A party may not delay seeking arbitration until after the district court

rules against it in whole or in part; nor may it belatedly change its

mind after first electing to proceed in what it believed to be a more

favorable forum. Allowing it to do so would result in a waste of
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resources for the parties and the courts and would be manifestly unfair

to the opposing party. Here, we reject the defendants' attempt to

manipulate the judicial and arbitral systems and to gain an unfair

advantage by virtue of their litigation conduct.
829 F.3d at 1128. See also Kingston v. Latona Trucking, Inc., 159 F.3d 80, 86 (2d
Cir. 1988) (permitting delay of assertion of right to arbitration allows parties to
"test[] the water before taking a swim"); Cabinetree of Wisconsin, Inc. v.
Kraftamid Cabinetry, Ind., 50 F.3d 388, 391 (7th Cir. 1995) (policy favoring
arbitration is not meant "to allow or encourage the parties to proceed, either
simultaneously or sequentially, in multiple forums" and "weighing options" by
seeing how a case goes in federal district court is a game of "heads I win, tails you
lose"); Midwest Window Syst. v. Amcor Indust., Inc., 630 F.2d 535, 537 (7th Cir.
1980) (a party should not be permitted to change the arena and the rules at a late
date in the litigation); Nat'l Found. for Cancer Research, 821 F.2d at 776 ("To give
[the defendant] a second bite at the very questions presented to the court for
disposition squarely confronts the policy that arbitration may not be used as a
strategy to manipulate the legal process.").

Second, Rote's argument that plaintiff suffered no prejudice by his delay
should be rejected. Although delay alone rarely constitutes prejudice, substantial

invocation of the litigation process may cause prejudice to an opposing party.

When a party 'has expended considerable time and money due to the opposing

52



Case: 18-35991, 09/06/2019, ID: 11423571, DktEntry: 37, Page 68 of 131

party's failure to timely move for arbitration and is then deprived of the benefits for
which it has paid by a belated motion to compel, the party is indeed prejudiced."
Martin, 829 F.3d at 1127; see also Kelly, 552 Fed. Appx. at 664 ("A late shift to an
arbitrator would force the parties to bear the expense of educating arbitrators and
threaten to require [the plaintiffs] to relitigate matters decided by the district judge.
It would waste time and money spent by [the plaintiffs] in federal court."); Joca-
Roca Real Estate, LLC v. Brennan, 772 F.3d 945, 949, 951 n.51 (1st Cir. 2014)
(finding prejudice with a nine-month delay after the filing of complaint); Messina
v. N. Centr. Distrib., Inc., 821 F.3d 1047, 1051 (8th Cir. 2016) (finding prejudice
after an eight-month delay); Johnson Assocs. Corp., 680 F.3d at 720 (eight-month
delay, expenses of participating in litigation, and engaging in discovery, caused the
plaintiff prejudice). At that point, "the costs and expenses of litigating in district
court are no longer simply 'self-inflicted' wounds on the part of the plaintiffs,
Fisher, 791 F.2d at 698, because the defendants' actions have shown that they, too,
have sought at least for some period of time to attempt to resolve the issue in court
rather than in arbitration." Martin, 829 F.3d at 1127.

Here, it is obvious and apparent on the record that plaintiff expended
substantial resources, time and effort to litigate this action, including defending
against Rote's multiple counterclaims asserted against plaintiff, and motion to join
additional parties. ld. at 1128 (additional costs incurred by plaintiff as a result of
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defendant's delay in compelling arbitration "constitutes obvious prejudice."). The
district court specifically found that plaintiff had vigorously litigated the case for a
year, that a trial date had been set, and delaying the case any further would cause
plaintiff prejudice. ER 122.

Furthermore, plaintiff would have been prejudiced for an additional reason
— the court already had made significant rulings in plaintiff's favor on the merits,
dismissing Rote's counterclaims. ER 696-719. This factor is "dispositive" because
plaintiff "would be prejudiced if the defendants got a mulligan on a legal issue it
chose to litigate in court and lost." Martin, 829 F.3d at 1128; see also Van Ness
Townhouses, 862 F.2d at 759 (party may establish prejudice if it would be forced
to relitigate an issue on the merits on which they have already prevailed in court).

In conclusion, this Court should affirm the district court's denial of Rote's
motion to dismiss for lack of subject matter jurisdiction.

2. Defendant’s offer to voluntarily cease his illegal conduct did
not moot plaintiff's claims.

"Generally, a case should not be considered moot if the defendant
voluntarily ceases the allegedly improper behavior in response to a suit, but is free
to return to it at any time. Only if there is no reasonable expectation that the illegal
action will recur is such a case deemed moot." Native Vill. of Noatak v.

Blatchford, 38 F.3d 1505, 1510 (9th Cir. 1994).
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Here, there was no evidence that defendant had actually ceased his illegal
conduct. In fact, plaintiff presented evidence that defendant was continuing to
blog about plaintiff at the time of his motion to dismiss. SER 310-12.
Furthermore, absent a court order, there was no reasonable expectation that his
illegal action would cease. Finally, plaintiff was not just seeking injunctive relief,
but sought damages for past harms. ER 15. Thus, plaintiff alleged that he had
already experienced significant harm for which he sought to be compensated, and
Rote's offer to stop the illegal conduct in the future would not have mooted that
controversy. Therefore, the district court properly denied defendant's motion to
dismiss and this Court should affirm the district court's order.

B.  The District Court Properly Denied Rote's Motion for Summary
Judgment.

1.  Standard of review
This Court reviews a district court's grant of summary judgment de novo.
Padfield v. AIG Life Ins. Co., 290 F.3d 1121, 1124 (9th Cir. 2002). Because
defendant moved for summary judgment, it is defendant's burden to demonstrate
the absence of a genuine issue of material fact for trial. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). This Court "must determine, viewing the evidence
in the light most favorable to the nonmoving party, whether there are any genuine

issues of material fact and whether the district court correctly applied the relevant
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substantive law." Dawson v. Entek Int'l, 630 F.3d 928, 934 (9th Cir. 2011).

2. The district court properly denied Rote’s renewed
arguments as to arbitration and mootness.

In his cross-motion for summary judgment, Rote renewed his previously-
raised arguments as to mootness and arbitration. ER 751, 754-55. For the same
reasons explained above, the district court properly denied defendant's motion for
summary judgment as to those purely legal arguments.

3. Defendant's argument as to plaintiff's aiding and abetting
claim fails.

a. Defendant cannot appeal the denial of his motion for
summary judgment involving issues tried to a jury.

An order denying summary judgment "is not properly reviewable on appeal
from the final judgment entered after trial." Locricchio v. Legal Servs. Corp., 833
F.2d 1352, 1358 (9th Cir. 1987). Here, Rote's alleged errors do not concern pure
questions of law, but instead involve an issue of fact — whether NDT was still
operating in some compacity during the relevant time period. Such fact-bound
determinations, after a full trial on the merits, are not appealable. Compare
Banuelos v. Constr. Laborers' Tr. Funds for S. Cal., 382 F.3d 897, 902 (9th Cir.
2004) (reviewing orders denying summary judgment after a jury trial when alleged

error concerns a pure question of law.
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b. Even if defendant could appeal, Rote failed to
demonstrate an absence of a genuine issue of material
fact.

Even if defendant could appeal, the district court properly denied Rote's
cross-motion for summary judgment. Rote failed to establish any absence of
material issues of fact for the jury on the element that NDT was no longer
plaintiff's employer. Rote simply made conclusory statements but failed to present
any evidence in support of his arguments. ER 764. The court expressly found that
Rote "submits no evidence to corroborate his statements" and "assertions" that
NDT was no longer an active company after 2014. ER 1114. Defendant admits in
his brief that he failed to present this evidence, but instead suggests that the district
court could have requested the information through additional briefing. Op. Br. at
42. The district court was under no obligation to request evidence from the parties

and correctly denied defendant's motion.

C.  The District Court Did Not Err in Granting Plaintiff's Special
Motion to Strike Rote's Counterclaims.

Rote contends that the district court erred in granting plaintiff's special
motion to strike Rote's counterclaims under Oregon's anti-Strategic Lawsuits
Against Public Participation (anti-SLAPP) statute, ORS 31.150, because the
district court should have allowed discovery before granting the motion. Op. Br. at

45-56. Rote does not raise any other basis for challenging the court's ruling.
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1. Standard of review.

In reviewing a special motion to strike under ORS 31.150, the court takes
the facts from the pleadings and from the supporting and opposing affidavits
submitted to the district court and states them in the light most favorable to the
non-moving party. ORS 31.150(4); see also Baldwin v. Seida, 297 Or.App. 67, 70
(2019). A special motion to strike has a two-step burden-shifting process. Young
v. Davis, 259 Or.App. 497, 501, 314 P.3d 350 (2013). First, the court must
determine whether [the moving party] has met its initial burden to show that the
claim against which the motion is made arises out of one or more protected
activities. Second, if the moving party meets its burden, the burden then shifts to
the non-moving party to establish that there is a probability that the moving party
will prevail on the claim by presenting substantial evidence to support a prima
facie case. Id.

2. Rote's argument on appeal is unpreserved.

In opposing plaintiff's special motion to strike, Rote argued that plaintiff did
not meet his initial burden to show that Rote's counterclaims arose out of one or
more protected activities. In addressing whether Rote would prevail on his
counterclaims by presenting substantial evidence to support a prima facie case,
Rote admitted that "we do not know as of this time the extent of what was actually

conveyed to Judge Jones Deputy or to Judge Jones, but we know it suggested a
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threat." ER 653. However, Rote never requested that the court defer ruling on the
motion to allow Rote to seek additional discovery.

3. The district court properly granted plaintiff's special
motion to strike.

The district court's determined that plaintiff established that Rote's
counterclaims arose out of one or more protected activities and Rote does not
appeal that ruling. Rote therefore had the burden of proof to establish that there
was a probability that he would prevail on his counterclaims by presenting
substantial evidence to support a prima facie case. Young v. Davis, 259 Or.App. at
501. Thus, the district court was within its authority to grant plaintiff's motion
based on Rote's failure to present evidence necessary to support his counterclaims.

4, The asserted error, if any, was harmless.

Furthermore, any error by the district court was harmless. Dixon v. S. Pac.
Transp. Co., 579 F.2d 511, 514 (9th Cir. 1978). The district court's ruling was not
dependent on any lack of evidence. Instead, the district court ruled that Rote could
not establish a prima facie case of defamation because plaintiff's representation —
even if a threat -- was an opinion and not an assertion of fact. See Neumann v.
Liles, 358 Or. 706, 717,369 P.3d 1117, 1124 (2016) (statement must be objective
assertion of fact to be basis of defamation and setting out test). It was on that basis

that the district court granted the motion. ER 717. Rote does not appeal that basis
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for granting the motion — and therefore his appeal fails.

In addition, the district court dismissed Rote's counterclaims without
prejudice. Rote later moved to submit the relevant "discovery" he now asserts he
needed in order to respond to plaintiff's special motion to strike. ER 203; see Op.
Br. at 47 ("Rote tendered that evidence after the anti-SLAPP decision). The court
considered that evidence, but still found it to be insufficient to support his
counterclaims and denied his motion to amend. ER 203-04; 124. Rote does not
appeal the district court's denial of his motion to amend his complaint.

D.  The District Court Properly Granted Plaintiff's Motion in Limine
Excluding Forensic Evidence

Rote also contends that the district court erred in granting plaintiff's motion
in limine excluding certain forensic reports Rote sought to admit at trial. Op. Br. at
48-54. According to Rote, the district court erred in excluding the evidence
because it wrongly applied the doctrines of issue preclusion and collateral estoppel.
Id. Rote's argument fails.

1.  Standard of review.
The district court's ruling on a motion in limine is reviewed for an abuse of

discretion. U.S. v. Rude, 88 F.3d 1538, 1549 (9th Cir. 1996).
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2. Rote did not preserve his argument on appeal.

In Rote's response to plaintiff's motion in limine, Rote simply contended that
the arbitration proceedings were corrupt. He did not argue that the evidence
should be admitted because collateral estoppel didn't apply or because the
arbitrator did not properly consider the evidence he sought to introduce in making
its determination. ER 1360. Rote also conceded at the pre-trial conference that the
arbitrator expressly made a ruling regarding the forensic evidence. ER 1484-95.
Thus, Rote invited and/or waived the error.

3. Rote's appeal fails because the district court did not
ultimately exclude the forensic evidence on the basis of
collateral estoppel.

The district court did not ultimately exclude Rote's proposed forensic
exhibits on the basis of collateral estoppel. Although the court granted plaintiff's
motion in limine, the court expressly informed the parties that it would revisit the
ruling after plaintiff's case if Rote believed that plaintiff opened the door to
evidence related to the arbitration. ER 1490, 1493, 1503. When Rote requested to
introduce the forensic evidence as impeachment evidence, the court excluded the
evidence based on Rote's inability to authenticate the evidence through any
witness. ER 1703-06; see Fed. R. Evid. 901.

Rote nonetheless contends that plaintiff's motion in limine, which identified

the forensic reports in objecting to their admission, somehow authenticated them
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sufficient for their admission under Rule 901. Plaintiff, who simply identified the
exhibits defendant sought to introduce, was not the proponent of the evidence, and
could not authenticate the evidence. Fed. R. Evid. 901. Plaintiff also did not have
the personal knowledge of the forensic reports — which were created by forensic
experts -- in order to testify that they were what defendant claimed them to be. Fed.
R. Evid. 901(b)(1). Thus, this argument also fails.

4, Even if excluded on the basis of collateral estoppel, the
district court did not abuse its discretion.

An arbitration award may have a preclusive effect on subsequent litigation in
federal court. C.D. Anderson & Co., Inc. v. Lemos, 832 F.2d 1097, 1100 (9th Cir.
1987).

In applying res judicata and collateral estoppel to an arbitration
proceeding, we make an examination of the record, if one exists,

including any findings of the arbitrators. . . .We must decide whether a

rational factfinder could have reached a conclusion based upon an

issue other than that which the defendant seeks to foreclose. . . .When

the 1ssue for which preclusion is sought is the only rational one the

factfinder could have found, then that issue 1s considered foreclosed,

even if no explicit finding of that issue has been made.

Clark v. Bear Stearns & Co., Inc., 966 F.2d 1318, 1321 (9th Cir. 1992).

Here, application of res judicata and collateral estoppel to exclude the
forensic evidence was not error. Rote sought to introduce the forensic evidence to
show plaintiff's destruction of evidence and to show plaintiff was not truthful in his

testimony before the arbitrator. ER 1364. However — whether Rote was truthful in
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his testimony at the arbitration was specifically decided by the arbitrator. ER 162.
Furthermore, the arbitrator specifically determined that plaintiff did not breach his
contract with NDT by "deleting, destroying, or otherwise failing to return to [NDT]
certain software programs, codes, and applications" to NDT. ER 164-65. The
arbitrator also specifically considered the forensic evidence that defendant sought
to introduce. ER 1312-29. Thus, the issues that were actually decided and
necessarily decided in the former arbitration proceeding and the district court did
not err.

5. The district court's error, if any, is harmless.

Even if the court erred in excluding the forensic evidence, such error was
harmless. Rote cannot establish that he suffered any prejudice from the exclusion.
Despite not being able to admit the actual forensic reports, the district court
permitted Rote to testify in length to the content of the reports and Rote was not
prohibited from presenting his theory of his case. ER 1721-24.

E. Rote Did Not Preserve His Objections to the Jury Instructions.

1. Retaliation instruction

Rote argues that the district court erred by giving a retaliation instruction to

the jury that did not include a "but-for" causation standard for retaliation under

ORS 659A.030(1)(f). Rote's argument is unpreserved and fails on the merits.
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a. Rote's argument is unpreserved.

No party may assign as error the giving or the failure to give an instruction
unless he objects thereto, before the jury retires to consider its verdict, stating
distinctly the matter to which he objects and the grounds of his objection." Fed. R.
Civ. P. 51. Rule 51 is satisfied if the plaintiff does not object to instructions, but
the plaintiff proposes alternative instructions and the district court is aware that
plaintiff does not agree with the court's instructions. Martinelli v. City of
Beaumont, 820 F.2d 1491, 1493-94 (9th Cir. 1987).

Here, Rote's proposed alternative instruction on retaliation did not contain a
"but-for" causation standard. SER 301-02. There also is nothing in the record
showing that Rote otherwise made the district court aware that disagreed with the
court's instruction based on causation.

b. The retaliation instruction is legally correct.

The retaliation instruction was also a correct statement of Oregon law.
Oregon courts have explained:

To prove causation under ORS 659A.030(1)(f) — that is, that plaintiff

was discharged by defendant "because" of his protected activity —

plaintiff must prove that defendant's unlawful motive was a

substantial factor in his termination, or, in other words, that he would

have been treated differently in the absence of the unlawful motive.
Lacasse v. Owen, 278 Or.App. 24, 32,373 P.3d 1178 (2016). The retaliation

instruction provided to the jury mirrored the language in LaCasse:

64



Case: 18-35991, 09/06/2019, ID: 11423571, DktEntry: 37, Page 80 of 131

A plaintiff is "subjected to an adverse employment action

because of his participation in the protected activity" if he shows that

an unlawful motive was a substantial factor in his adverse

employment action, or, in other words that the plaintiff would have

been treated differently in the absence of the unlawful motive.

ER 1430; 1832. Based on Oregon law, Rote's contention that a but-for causation
standard was required is without merit.
2. Aiding and abetting instruction

Rote argues that the aiding and abetting jury instruction was erroneous
because the "business entity language was inaccurate," for failing to apply only to
NDT. Op. Br. at 60.

Rote's argument wholly is without merit because the court instructed the jury
that "business entities" meant NDT. ER 1830 ("At this juncture, really, "the
business entities" relate solely to [NDT]"); ER 1831 (clarifying in the aiding and
abetting instructions that "business entities" was referring to "[NDT]").

Furthermore, Rote waived this alleged error when he expressly informed the
court that he was satisfied with NDT being listed on the verdict form and not in the
jury instructions. ER 1793-95; U.S. v. Perez, 116 F.3d 840, 845 (9th Cir. 1997).

3. Mitigation instruction

Rote contends that the jury instruction on mitigation was erroneous because

it did not reflect his concern that the offer of "anonymity and redaction" vacated

plaintiff's claim. Op. Br. at 60. Rote jointly submitted this jury instruction, ER
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1372, and concedes that he did not preserve this issue for appeal. Op. Br. at 60.
See Fed. R. Civ. P. 51; Martinelli, 820 F.2d at 1493-94. Further, by jointly
requesting this instruction, he invited the error, if any. U.S. v. Reyes-Alvarado, 963
F.2d 1184, 1187 (9th Cir. 1992).

F.  The District Court Did Not Abuse Its Discretion in Failing to
Provide a Special Verdict Form

Rote contends that the district court erred by failing to provide a special
verdict form on whether NDT was still in business and whether Rote was
employed by NDT. Rote's arguments are unpreserved and, alternatively, fail.

1. Rote did not preserve his arguments on appeal.

The court specifically asked the parties whether they objected to the verdict
form. ER 1793. Rote objected that the term "business entities" was used in the
verdict form instead of NDT. ER 1793-94. The district court agreed to make that
change and asked if such change would satisfy Rote. ER 1795. Rote responded,
"Yes, it will." ER 1795. When the district court asked Rote if he had any other
objections to the verdict form, Rote stated "I do not." ER 1795. Rote therefore
failed to preserve his argument now raised on appeal. Furthermore, Rotes'
acquiescence to the court's submission of the verdict form constitutes waiver

because he affirmatively acted to relinquish a known right. Perez, 116 F.3d at 845.
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2. The general verdict form was proper

Rote essentially contends that the district court should have provided the
jury with a special verdict form on the question of whether NDT was still in
business during the relevant time period. Whether to provide a jury with a special
verdict form is within the discretion of the trial court. FRCP 49(b); see also U.S. v.
Real Property Located at 20823 Big Rock Drive, Malibu, CA 90265, 51 F.3d 1402,
1408 (9th Cir. 1995).

Certainly, the general verdict form was "adequate to obtain a jury
determination of the factual issues essential to judgment." Smith v. Jackson, 84
F.3d 1213, 1220 (9th Cir. 1996). The verdict form required the jury to determine
whether Rote aided and abetted NDT in its retaliation of plaintiff. The jury was
also instructed on the elements of both aiding and abetting and retaliation, and
informed that NDT was the only business entity or employer in regard to the
retaliation. Rote also argued extensively at trial that NDT was no longer active. If
the jury determined that NDT was no longer in business, it necessarily could not
have answered yes to the general verdict form. Therefore, the district court did not
abuse its discretion. Cancellier v. Federated Dep't Stores, 672 F.2d 1312, 1317
(9th Cir. 1982); Landes Const. Co., Inc. v. Royal Bank of Canada, 833 F.2d 1365,

1374 (9th Cir. 1987).
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G. The District Court Properly Denied Rote's Motion for a New
Trial.

Rote contends that the district court erred in denying his motion for new
trial, citing multiple statements by plaintiff's counsel that he contends constituted
misconduct in closing argument. Op. Br. at 60-65. Rote concedes he did not
object to any of the statements. Id. at 63.

Improper argument by counsel can be grounds for a new trial, but
"generally, misconduct by trial counsel [only] results in a new trial if the flavor of
misconduct sufficiently permeate[s] an entire proceeding to provide conviction that
the jury was influenced by passion and prejudice in reaching its verdict."
Hemmings v. Tidyman's Inc., 285 F.3d 1174, 1192 (9th Cir. 2002) (internal
citations and quotations omitted). "The federal courts erect a ‘high threshold’ to
claims of improper closing arguments in civil cases raised for the first time after
trial." Id. at 1193 (internal citations omitted).

1. Rote fails to demonstrate that counsel's statements were
improper.

Here, Rote does not sufficiently identify any improper statements by
counsel. A review of the record demonstrates that plaintiff's counsel's statements

simply are not as Rote characterizes them to be. As a mere example:
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Alleged prejudicial statement as Transcript

stated in Rote's Opening Brief "* Op.

Br. at 62.

Punishing Rote will force San "So again, [ bring you back to

Francisco to pay attention community, big picture, little picture."
ER 1812.

Plaintiff had no duty to mitigate, [Rote cites to his own closing

contrary to the instructions argument] ER 1822,

Defendant makes $4 million dollars a No citation in the record
year in net income and should be

punished
Arbitrator made definitive rulings on "[NDT]. .. asserted a whole laundry
the accuracy of the forensic reports list of claims against Mr. Zweizig.

They accused him of destroying
computer, withholding code, alerting
software applications, shutting down
their business, putting people out of
work for a week, a whole laundry list
of things. And the arbitrator also ruled
on that." ER 1584.

Because Rote fails to establish in the record that plaintiff's counsel actually made
any improper statements, his argument fails.

2. Even if improper, Rote fails to demonstrate that such
statements so permeated the entire proceeding such that the
jury was influenced by passion and prejudice.

As explained above, Rote has failed to demonstrate that counsel made any of
the alleged inflammatory statements. But even counsel made improper statements,

Rote has not established that such statements sufficiently permeated the entire

proceeding to justify a new trial.
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In considering Rote's motion for new trial, the district court considered
plaintiff's statements in closing — in particular, his statements regarding sending a
message to the community. ER 1453-54. When viewed in light of the entire
record — in particular plaintiff's testimony supporting his noneconomic damages --
the court held that they did not sufficiently permeate the entire proceeding to
warrant a new trial. ER 1454-55.

The district court's ruling was proper. Plaintiff testified that the content on
the blog took a serious tole on plaintiff. As a result of the negative and defamatory
nature of the statements in the blog, plaintiff had to change his behavior. ER 1678.
Plaintiff no longer used his real name online, used an alias, and had to anonymize
himself. ER 1628-29, 1655. He could no longer professionally network, afraid
that people would believe what they read about him. ER 1655. He explained that
Rote had taken control of his reputation and the reputation of those closest to him.
ER 1650-51. He watched it affect his family. ER 1621. He felt his identity had
been taken from him. ER 1664. He was terrified, frightened, and felt "stalked and
terrorized." ER 1637, 1639, 1652. The district court expressly found that plaintiff
was "emotional in describing how Defendant's actions had impacted him." ER
1455.

In light of the overall evidence, Rote has failed to demonstrate that the jury

was improperly influenced by counsel's alleged improper statements. See Kehr v.
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Smith Barney, Harris Upham & Co., Inc., 736 F.2d 1283, 1285-86 (9th Cir. 1984)
(affirming the district court's decision to deny the defendant's motion for a new
trial where isolated improper remarks were made principally during opening and
closing argument, the jury's damage award was not excessive, and the defendant
made no objection).
CONCLUSION

For the foregoing reasons, plaintiff Max Zweizig urges this Court to affirm
the district court's rulings on the issues raised in defendant Rote's appeal. Plaintiff
Zweizig further requests that this Court certify to the Oregon Supreme Court the
first issue raised in plaintiff's cross-appeal or, alternatively, vacate the judgment
and remand the case to the district court with instructions to modify the judgment
and reinstate the jury's verdict in its entirety.

DATED this 6th day of September, 2019.

SHENOA PAYNE ATTORNEY AT LAW PC

/s/ Shenoa L. Payne
Shenoa L. Payne, Oregon State Bar No. 084392

VOGELE AND CHRISTIANSEN
Joel Christiansen, Oregon State Bar No. 080561

Attorneys for Cross-Appellant/Appellee
Max Zweizig
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ORS 31.150

(1) A defendant may make a special motion to strike against
a claim in a civil action described in subsection (2) of this section. The
court shall grant the motion unless the plaintiff establishes in the
manner provided by subsection (3) of this section that there is a
probability that the plaintiff will prevail on the claim. The special
motion to strike shall be treated as a motion to dismiss under ORCP 21
A but shall not be subject to ORCP 21 F. Upon granting the special
motion to strike, the court shall enter a judgment of dismissal without
prejudice. If the court denies a special motion to strike, the court shall
enter a limited judgment denying the motion.

(2) A special motion to strike may be made under this
section against any claim in a civil action that arises out of:

(a)  Any oral statement made, or written statement or other
document submitted, in a legislative, executive or judicial proceeding
or other proceeding authorized by law;

(b)  Any oral statement made, or written statement or other
document submitted, in connection with an issue under consideration
or review by a legislative, executive or judicial body or other
proceeding authorized by law;

(c) Any oral statement made, or written statement or other
document presented, in a place open to the public or a public forum in
connection with an issue of public interest; or

(d)  Any other conduct in furtherance of the exercise of the
constitutional right of petition or the constitutional right of free speech
in connection with a public issue or an issue of public interest.

(3) A defendant making a special motion to strike under the
provisions of this section has the initial burden of making a prima
facie showing that the claim against which the motion is made arises
out of a statement, document or conduct described in subsection (2) of
this section. If the defendant meets this burden, the burden shifts to
the plaintiff in the action to establish that there is a probability that the
plaintiff will prevail on the claim by presenting substantial evidence to
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support a prima facie case. If the plaintiff meets this burden, the court
shall deny the motion.

(4) Inmaking a determination under subsection (1) of this
section, the court shall consider pleadings and supporting and
opposing affidavits stating the facts upon which the liability or
defense is based.

(5) If the court determines that the plaintiff has established a
probability that the plaintiff will prevail on the claim:

(@)  The fact that the determination has been made and the
substance of the determination may not be admitted in evidence at any

later stage of the case; and

(b)  The determination does not affect the burden of proof or
standard of proof that is applied in the proceeding.
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ORS 31.710

(1)  Except for claims subject to ORS 30.260 to 30.300 and
ORS chapter 656, in any civil action seeking damages arising out of
bodily injury, including emotional injury or distress, death or property
damage of any one person including claims for loss of care, comfort,
companionship and society and loss of consortium, the amount
awarded for noneconomic damages shall not exceed $500,000.

(2)  Asused in this section:

(a) “Economic damages” means objectively verifiable
monetary losses including but not limited to reasonable charges
necessarily incurred for medical, hospital, nursing and rehabilitative
services and other health care services, burial and memorial expenses,
loss of income and past and future impairment of earning capacity,
reasonable and necessary expenses incurred for substitute domestic
services, recurring loss to an estate, damage to reputation that is
economically verifiable, reasonable and necessarily incurred costs due
to loss of use of property and reasonable costs incurred for repair or
for replacement of damaged property, whichever is less.

(b)  “Noneconomic damages” means subjective, nonmonetary
losses, including but not limited to pain, mental suffering, emotional
distress, humiliation, injury to reputation, loss of care, comfort,
companionship and society, loss of consortium, inconvenience and
interference with normal and usual activities apart from gainful
employment.

(3) This section does not apply to punitive damages.

(4) The jury shall not be advised of the limitation set forth in
this section.
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ORS 659A.030
(1) It is an unlawful employment practice:

(a)  For an employer, because of an individual's race, color,
religion, sex, sexual orientation, national origin, marital status or age
if the individual is 18 years of age or older, or because of the race,
color, religion, sex, sexual orientation, national origin, marital status
or age of any other person with whom the individual associates, or
because of an individual's juvenile record that has been expunged
pursuant to ORS 419A.260 and 419A.262, to refuse to hire or employ
the individual or to bar or discharge the individual from employment.
However, discrimination is not an unlawful employment practice if
the discrimination results from a bona fide occupational qualification
reasonably necessary to the normal operation of the employer's
business.

(b)  For an employer, because of an individual's race, color,
religion, sex, sexual orientation, national origin, marital status or age
if the individual is 18 years of age or older, or because of the race,
color, religion, sex, sexual orientation, national origin, marital status
or age of any other person with whom the individual associates, or
because of an individual's juvenile record that has been expunged
pursuant to ORS 419A.260 and 419A.262, to discriminate against the
individual in compensation or in terms, conditions or privileges of
employment.

(c) For alabor organization, because of an individual's race,
color, religion, sex, sexual orientation, national origin, marital status
or age if the individual is 18 years of age or older, or because of an
individual's juvenile record that has been expunged pursuant to ORS
419A.260 and 419A.262, to exclude or to expel from its membership
the individual or to discriminate in any way against the individual or
any other person.

(d) For any employer or employment agency to print or
circulate or cause to be printed or circulated any statement,
advertisement or publication, or to use any form of application for
employment or to make any inquiry in connection with prospective
employment that expresses directly or indirectly any limitation,
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specification or discrimination as to an individual's race, color,
religion, sex, sexual orientation, national origin, marital status or age
if the individual is 18 years of age or older, or on the basis of an
expunged juvenile record, or any intent to make any such limitation,
specification or discrimination, unless based upon a bona fide
occupational qualification. Identification of prospective employees
according to race, color, religion, sex, sexual orientation, national
origin, marital status or age does not violate this section unless the
Commissioner of the Bureau of Labor and Industries, after a hearing
conducted pursuant to ORS 659A.805, determines that the designation
expresses an intent to limit, specify or discriminate on the basis of
race, color, religion, sex, sexual orientation, national origin, marital
status or age.

(e) For an employment agency, because of an individual's
race, color, religion, sex, sexual orientation, national origin, marital
status or age if the individual is 18 years of age or older, or because of
the race, color, religion, sex, sexual orientation, national origin,
marital status or age of any other person with whom the individual
associates, or because of an individual's juvenile record that has been
expunged pursuant to ORS 419A.260 and 419A.262, to classify or
refer for employment, or to fail or refuse to refer for employment, or
otherwise to discriminate against the individual. However, it is not an
unlawful employment practice for an employment agency to classify
or refer for employment an individual when the classification or
referral results from a bona fide occupational qualification reasonably
necessary to the normal operation of the employer's business.

(f)  For any person to discharge, expel or otherwise
discriminate against any other person because that other person has
opposed any unlawful practice, or because that other person has filed
a complaint, testified or assisted in any proceeding under this chapter
or has attempted to do so.

(g) For any person, whether an employer or an employee, to

aid, abet, incite, compel or coerce the doing of any of the acts
forbidden under this chapter or to attempt to do so.
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STATEMENT OF RELATED CASES

To the knowledge of Plaintiffs' counsel, there are no related cases pending

before this Court at this time.

DATED this 6th day of September, 2019.

/s/ Shenoa L. Payne
Shenoa L. Payne

Of Attorneys for Cross-Appellant/Appellee
Max Zweizig
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CERTIFICATE OF SERVICE

I hereby certify that on September 6, 2019, I caused the foregoing Amended
Second Brief on Cross-Appeal to be electronically filed with the Clerk of the
Court for the United States Court of Appeals for the Ninth Circuit by using the
appellate CM/ECF system. Participants in the case who are registered CM/ECF
users will be served by the appellate CM/ECF system. I further certify that I have
caused the foregoing document to be sent by electronic mail to the following non-
CM/ECEF participant:

None

/s/ Shenoa L. Payne
Shenoa L. Payne

Of Attorneys for Cross-Appellant/Appellee
Max Zweizig
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